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RUTHERFORD COUNTY TRANSIT 

REQUEST FOR QUOTES 
 

Parking Lot Paving and Resurfacing 
 
 

Rutherford County Transit will receive request for quotes (RFQ) for Paving and Resurfacing of a 
parking lot at their operations facility at 294 Fairground Road, Spindale, NC  28160. 
The Contractor shall furnish and install materials equipment in accordance to specification 
sheet.  It is the intent of this RFQ to establish a contract with responsible and a reliable 
Contractor. 
 
The paving and resurfacing contract will be funded in part by the Federal Transportation 
Authority and contractors will be required to comply with federal requirements and provisions.  
This will include Davis Bacon wage requirements. 
 
Rutherford County Transit is an equal opportunity employer.  Disadvantaged Business 
Enterprises will be afforded full opportunity to submit a quote.  DBE Contractors must be 
certified and registered on the NCDOT Directory. 
 
Quotes submitted are subject to approval by the NCDOT-Public Transportation Division before 
contract award or issuance of a purchase order.  
 
Quotes are due by 4:00 pm on April 25, 2014 at 294 Fairground Road, Spindale, NC  28160.  
The requested information should be in an envelope, clearly marked “Paving and Resurfacing 
Parking Lot Quote.  Awards are expected to occur within ten days after the quotes are received.  
Project must be completed in full prior to June 30, 2014. 
 
Questions can be directed to: 
 
Kerry Giles 
Transportation Services Director 
828.288.4505 
Kerry.giles@rutherfordcountync.gov  
 
No one who has been disbarred from contracting with the state or federal government should 
submit a quote. 
 
Rutherford County Transit or their Governing Board reserve the right to accept or reject any or 
all quotes, to waive minor technicalities and informalities and to make an award deemed in its 
own best interest. 

mailto:Kerry.giles@rutherfordcountync.gov
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SPECIFICATIONS 
  
 
1.0 Scope  
 

1.1  Rutherford County Transit (RCT) is seeking quotes for paving and resurfacing the 
parking area at its facility located on Fairground Road in Spindale, NC.  The Contractor 
shall furnish and install materials in accordance with these specifications.  

 
1.2  These specifications and requirements shall include federal and state requirements and 

special conditions, Davis-Bacon minimum wage requirement and all other general 
conditions for informal bids, contracts, and contract work that are specified by RCT and 
included with the solicitation package.  

 
1.3 Interested contractors may make and appointment to come onsite for accurate 

measurements of all parking lot areas.  Appointments should be made Monday-Friday 
between 8:00 am – 4:00 pm.  Please contact Kerry Giles for an appointment at 828-
288-4505 or Kerry.giles@rutherfordcountync.gov 

 
  
2.0 General Requirements  

 
 2.1 Requests for technical information should be referred to one of the following persons: 
  
  Kerry Giles, Transportation Services Director 828.288.4505 
  Danny Searcy, Maintenance Director   828.287.6300 
 
2.2 Once Contractor is given a NTP (Notice to Proceed) all lots will be completed in no 

more than 30 days and prior to June 30, 2014.  Work must be done on Saturdays and 
Sundays. 

 
2.3 Term of Payment:  Net 30 days.   
  
2.4 Contractor shall furnish two copies of the manufacturer’s literature and specifications for 

Equipment and Material which is proposed.  
  
2.5 Any exceptions or additions to these specifications must be explained in detail and be 

approved by RCT.  
 
2.6 General Contractor must be licensed in the state of North Carolina and be fully informed 

of all Federal, State and local laws, ordinances, and regulations. 
 

2.7 All Contractors' personnel, all subcontractors and their personnel, and any material 
suppliers and their personnel must wear an OSHA approved reflective vest or outer 
garment at all times while on the project. 

 
 
3.0 Materials Requirements   

 
A Lump Sum Quote must include engineering, materials, testing, pavement markings, under 
cut or backfill of soft sub-grade 
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3.1 New Parking Lot Areas to be Paved (approximately 15,000 sq feet) 

 

 Add 6” of ABC stone to current gravel.  Condition stone base and pave with 2” 
compacted asphalt. 

  
3.2 Existing Parking Lot to be Resurfaced (approximately 22,000 sq feet) 

 

 Fill Cracks – power wash all current cracks in pavement and fill cracks with 450 
degree modified asphalt.  Cover entire area with 2” asphalt overlay. 
 

 Sealcoat – power wash existing parking lot and sealcoat 22,000 sq feet with (2) 
two coats of sealer with sand.   
 

3.3 Re-Striping of Parking Lines 
 
Total area that is paved and resurfaced will have vehicle spaces painted/restriped for 
current parking of Transit vans, Transit LTV’s and personal vehicles.  Parking spaces 
shall be a width of 6’ and length of 15’.  A maximum number of spaces shall be 
created and discussed with the Transit Director prior to beginning the striping 
process. 

 
 
 
 
 
 
  





General Decision Number: NC140097 01/03/2014  NC97 

 

Superseded General Decision Number: NC20130097 

 

State: North Carolina 

 

Construction Type: Highway 

 

Counties: Alleghany, Ashe, Avery, Cherokee, Clay, Graham,  

Jackson, Macon, McDowell, Mitchell, Polk, Rutherford, Surry,  

Swain, Transylvania, Watauga, Wilkes and Yancey Counties in  

North Carolina. 

 

 

HIGHWAY CONSTRUCTION PROJECTS (excluding tunnels, building  

structures in rest area projects & railroad construction; 

bascule, suspension & spandrel arch bridges designed for  

commercial navigation, bridges involving marine construction;  

and other major bridges). 

 

 

Modification Number     Publication Date 

          0             01/03/2014 

 

  SUNC2011-078 09/16/2011 

 

                                  Rates          Fringes 

 

CARPENTER (Form Work Only).......$ 13.29                  

   

CEMENT MASON/CONCRETE FINISHER   

     Cherokee County.............$ 13.95                  

     Remaining Counties..........$ 13.82                  

   

IRONWORKER, REINFORCING..........$ 13.81                  

   

LABORER   

     Asphalt, Asphalt  

     Distributor, Raker, and  

     Spreader....................$ 13.07                  

     Common or General 

      Cherokee County............$ 10.59                  

      Jackson County.............$ 10.36                  

      McDowell County............$ 10.83                  

      Mitchell and Yancey  

      Counties...................$ 11.17                  

      Remaining Counties.........$ 11.01                  

      Swain County...............$ 11.24                  

     Concrete Saw................$ 11.61                  

     Landscape...................$  9.57                  

     Luteman.....................$ 12.24                  

     Mason Tender -  

     Cement/Concrete.............$ 10.53                  

     Pipelayer...................$  9.00                  

     Traffic Control - Flagger...$ 10.31                  

   

POWER EQUIPMENT OPERATOR:   



     Backhoe/Excavator/Trackhoe..$ 14.75                  

     Broom/Sweeper...............$ 12.29                  

     Bulldozer...................$ 14.37                  

     Crane.......................$ 16.75                  

     Grader/Blade................$ 15.98                  

     Loader......................$ 14.21                  

     Mechanic....................$ 14.00                  

     Milling Machine.............$ 14.43                  

     Oiler.......................$ 11.50                  

     Paver.......................$ 12.00                  

     Roller 

      Alleghany and Cherokee  

      Counties...................$ 12.91                  

      Remaining Counties.........$ 13.39                  

     Scraper.....................$ 12.29                  

     Screed......................$ 15.82                  

     Tractor.....................$ 13.60                  

   

TRUCK DRIVER   

     Dump Truck..................$ 12.52                  

     Lowboy Truck................$ 15.71                  

     Single Axle Truck...........$ 11.83                  

     Water Truck.................$ 13.82                  

---------------------------------------------------------------- 

 

WELDERS - Receive rate prescribed for craft performing 

operation to which welding is incidental. 

 

================================================================ 

  

 

Unlisted classifications needed for work not included within 

the scope of the classifications listed may be added after 

award only as provided in the labor standards contract clauses 

(29CFR 5.5 (a) (1) (ii)). 

 

 

---------------------------------------------------------------- 

  

 

The body of each wage determination lists the classification 

and wage rates that have been found to be prevailing for the 

cited type(s) of construction in the area covered by the wage 

determination.  The classifications are listed in alphabetical 

order of "identifiers" that indicate whether the particular 

rate is union or non-union. 

 

 

Union Identifiers 

 

An identifier enclosed in dotted lines beginning with 

characters other than "SU" denotes that the union 

classification and rate have found to be prevailing for that 

classification. Example:  PLUM0198-005 07/01/2011.  The first 

four letters , PLUM, indicate the international union and the 

four-digit number, 0198, that follows indicates the local union 

number or district council number where applicable , i.e., 



Plumbers Local 0198.  The next number, 005 in the example, is 

an internal number used in processing the wage determination. 

The date, 07/01/2011, following these characters is the 

effective date of the most current  negotiated rate/collective 

bargaining agreement which would be July 1, 2011 in the above 

example. 

 

Union prevailing wage rates will be updated to reflect any 

changes in the collective bargaining agreements governing the 

rates. 

 

0000/9999: weighted union wage rates will be published annually 

each January. 

 

 

 

Non-Union Identifiers 

 

Classifications listed under an "SU" identifier were derived 

from survey data by computing average rates and are not union 

rates; however, the data used in computing these rates may 

include both union and non-union data.  Example:  SULA2004-007 

5/13/2010. SU indicates the rates are not union majority rates, 

LA indicates the State of Louisiana; 2004 is the year of the 

survey; and 007 is an internal number used in producing the 

wage determination.  A 1993 or later date, 5/13/2010, indicates 

the classifications and rates under that identifier were issued 

as a General Wage Determination on that date. 

 

Survey wage rates will remain in effect and will not change 

until a new survey is conducted. 

  

 

---------------------------------------------------------------- 

 

                   WAGE DETERMINATION APPEALS PROCESS 

 

1.) Has there been an initial decision in the matter? This can 

be: 

 

*  an existing published wage determination 

*  a survey underlying a wage determination 

*  a Wage and Hour Division letter setting forth a position on 

   a wage determination matter 

*  a conformance (additional classification and rate) ruling 

 

On survey related matters, initial contact, including requests 

for summaries of surveys, should be with the Wage and Hour 

Regional Office for the area in which the survey was conducted 

because those Regional Offices have responsibility for the 

Davis-Bacon survey program. If the response from this initial 

contact is not satisfactory, then the process described in 2.) 

and 3.) should be followed. 

 

With regard to any other matter not yet ripe for the formal 

process described here, initial contact should be with the 

Branch of Construction Wage Determinations.  Write to: 



 

            Branch of Construction Wage Determinations 

            Wage and Hour Division 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

2.) If the answer to the question in 1.) is yes, then an 

interested party (those affected by the action) can request 

review and reconsideration from the Wage and Hour Administrator 

(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 

 

            Wage and Hour Administrator 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

The request should be accompanied by a full statement of the 

interested party's position and by any information (wage 

payment data, project description, area practice material, 

etc.) that the requestor considers relevant to the issue. 

 

3.) If the decision of the Administrator is not favorable, an 

interested party may appeal directly to the Administrative 

Review Board (formerly the Wage Appeals Board).  Write to: 

 

            Administrative Review Board 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

4.) All decisions by the Administrative Review Board are final. 

 

================================================================ 

 

          END OF GENERAL DECISION 
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FEDERAL AND STATE REQUIREMENTS 

AND SPECIAL CONDITIONS 

for CONSTRUCTION 
 

1. General 
 

The work performed under this contract will be financed, in part, by grants provided 
under programs of the Federal Transit Administration.  Citations to federal law, 
regulation, and guidance references include, but are not limited to, the Master 
Agreement FTA MA (19), dated October 1, 2012; FTA Circular 4220.1F, dated 
November 1, 2008; "Best Practices Procurement Manual", updated March 13, 1999 with 
revisions through October 2005; 49 CFR Part 18 (State and Local Governments) and 49 
CFR Part 19 (Institutions of Higher Education, Hospitals, and Other Non-Profit 
Organizations) and any subsequent amendments or revisions thereto. 

 

THE FOLLOWING MAY BE USED SYNONYMOUSLY: 

“BIDDER” AND “CONTRACTOR” 

“PURCHASER”, PROCURING AGENCY” AND “OWNER”  

 

2. Federal Changes  
 

Contractor shall at all times comply with all applicable Federal Transit Administration 
(FTA) regulations, policies, procedures and directives, including without limitation those 
listed directly or by reference in the Master Agreement between Purchaser and FTA, as 
they may be amended or promulgated from time to time during the term of this contract. 
Contractor's failure to so comply shall constitute a material breach of this contract. 

 

3. Notification of Federal Participation  
 

To the extent required by Federal law, the State of North Carolina agrees that, in 
administering any Federal assistance Program or Project supported by the underlying 
Grant Agreement or Cooperative Agreement, any request for proposals, solicitation, 
grant application, form, notification, press release, or other publication involving the 
distribution of FTA assistance for the Program or the Project that it will identify the FTA 
grant source by listing the Catalog of Federal Domestic Assistance Number of the 
program.  The following FTA grant programs will be eligible to participate in this bid, 
20.505, 20.507, 20.500, 20.513, 20.509, 20.516, and 20.521.  Federal funding 
assistance up to eighty (80%) percent may be provided.  With ARRA funding up to 
100% federal funding may be provided. 

 

4. Definitions 
  

Third Party Agreement, in accordance with the Master Agreement unless FTA 
determines otherwise in writing, includes all of the following agreements, such as: 
 
(1) Third party contracts, 
(2) Leases,  
(3) Third party subcontracts; and  
(4) Other similar arrangements or agreements. 
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Third Party Participant, in accordance with the Master Agreement unless FTA 
determines otherwise in writing, includes all of the following participants, such as:  
 
(1) Third party contractors,  
(2) Lessees,  
(3)Third party subcontractors, and 
(4) Other participants in the Project 

 

5. Conflict of Interest 
 

No employee, officer, board member, or agent of the Owner shall participate in the 
selection, award, or administration of a contract supported by Federal Transit 
Administration (FTA) funds if a conflict of interest, real or apparent, would be involved.  
Such a conflict would arise when the employee, officer, board member, or agent, any 
member of his or her immediate family, his or her partner, or an organization that 
employs, or is about to employ any of the above, has a financial or other interest in the 
firm selected for award. 
 

6. Lobbying 
 

Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying 
Disclosure Act of 1995, PL 104-65 (2 U.S.C. §1601,et seq.).  Contractors who apply or 
bid for an award of $100,000 or more shall file the certification required by 49 CFR part 
20, ―New Restrictions on Lobbying.‖  Each tier certifies to the tier above that it will not 
and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member 
of Congress, officer or employee of Congress, or an employee of a member of 
Congress in connection with obtaining any Federal contract, grant or any other award 
covered by 31 U.S. C. 1352.  Each tier shall comply with Federal statutory provisions o 
the extent applicable prohibiting the use of Federal assistance funds for activities 
designed to influence congress to a State legislature on legislation or appropriations, 
except through proper official channels.  Each tier shall also disclose the name of any 
registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts 
on its behalf with non-Federal funds with respect to that Federal contract, grant or award 
covered by 31 U.S.C. 1352.  Such disclosures are forwarded from tier to tier up to the 
recipient. 
 

The requisite “Lobbying Certification” is included as ATTACHMENT A (attach 

Standard Form-LLL if necessary) and must be executed for contracts of $100,000 

or more and prior to the award of the contract. 
 

7. Contracting with Disadvantaged Business Enterprises 
 
The newest version on the Department of Transportation‘s Disadvantaged Business 
Enterprise (DBE) program became effective October 1, 2004, all amendments thereto.  
 
a. This contract is subject to the requirements of U.S. DOT regulations, ―Participation by 
Disadvantaged Business Enterprises in Department of Transportation Financial 
Assistance Programs,‖ 49 C.F.R. Part 26 [U.S. DOT published final rule, 
“Disadvantaged Business Enterprise: Program Improvements,” 49 C.F.R. Part 26, on 
January 28, 2011 (see 76 Fed. Reg. 5083)], and Section 1101(b) of SAFETEA-LU, 23 
U.S.C. § 101 note, as amended by Section 451 of the Hiring Incentives to Restore 
Employment (HIRE) Act, Pub. L. 111-147, March 18, 2010, 23 U.S.C. § 101 note. 
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The NC Department of Transportation/Public Transportation Division‘s overall goal for 

DBE participation is 8.6%.  A separate contract goal of __ % DBE participation has 
been established for this construction procurement.  
 
b. The contractor shall not discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of this DOT-assisted 
contract. Failure by the contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this contract or such other remedy 

as the Procuring Agency deems appropriate. Each subcontract the contractor signs 
with a subcontractor must include the assurance in this paragraph (see 49 CFR 
26.13(b)).  
 
c. Bidders/offerors are required to document sufficient DBE participation to meet these 
goals or, alternatively, document adequate good faith efforts to do so, as provided for in 
49 CFR 26.53.  Award of this contract is conditioned on submission of the following 
concurrent with and accompanying a sealed bid: 
 
1. The names and addresses of DBE firms that will participate in this contract; 
 
2. A description of the work each DBE will perform; 
 
3. The dollar amount of the participation of each DBE firm participating; 
 
4. Written documentation of the bidder/offeror‘s commitment to use a DBE 
subcontractor whose participation it submits to meet the contract goal; 
 
5. Written confirmation from the DBE that it is participating in the contract as provided in 
the prime contractor‘s commitment; and 
 
6. If the contract goal is not met, evidence of good faith efforts to do so.  
 

Bidders/Offerors must present the information required above as a matter of 
responsiveness (see 49 CFR 26.53(3)).  
 
c. The contractor is required to pay its subcontractors performing work related to this 
contract for satisfactory performance of that work no later than 30 days after the 

contractor‘s receipt of payment for that work from the Procuring Agency. In addition, 
these may apply: 
 

 the contractor may not hold retainage from its subcontractors; or  

 is required to return any retainage payments to those subcontractors 

within 30 days after the subcontractor's work related to this contract is 

satisfactorily completed; or  

 is required to return any retainage payments to those subcontractors 

within 30 days after incremental acceptance of the subcontractor’s work by 

the Procuring Agency and contractor’s receipt of the partial retainage 

payment related to the subcontractor’s work. 
 

d. The contractor must promptly notify the Procuring Agency whenever a DBE 
subcontractor performing work related to this contract is terminated or fails to complete 
its work, and must make good faith efforts to engage another DBE subcontractor to 
perform at least the same amount of work. The contractor may not terminate any DBE 
subcontractor and perform that work through its own forces or those of an affiliate 

without prior written consent of the Procuring Agency.  
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(a) Section 1101(b) of SAFETEA-LU, 23 U.S.C. § 101 note, as amended by Section 451 
of the Hiring Incentives to Restore Employment (HIRE) Act, Pub. L. 111-147, March 18, 
2010, 23 U.S.C. § 101 note,  
(b) U.S. DOT regulations, ―Participation by Disadvantaged Business Enterprises in 
Department of Transportation Financial Assistance Programs,‖ 49 C.F.R. Part 26 [U.S. 
DOT published final rule, “Disadvantaged Business Enterprise: Program Improvements,” 
49 C.F.R. Part 26, on January 28, 2011 (see 76 Fed. Reg. 5083)], and 
 

8. Civil Rights 
 

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 
42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 
U.S.C. § 6101 et seq., section 202 of the Americans with Disabilities Act of 1990, 42 
U.S.C. § 12101, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that 
it will not discriminate against any employee or applicant for employment because of 
race, color, creed, national origin, sex, age, or disability. In addition, the Contractor 
agrees to comply with applicable Federal implementing regulations and other 
implementing requirements FTA may issue. 

(a) The third party contractor and all lower tiers shall comply with all provisions of FTA 
Circular 4701.1A, ―Title VI and Title VI Dependent Guidelines for Federal Transit 
Administration recipients‖, May 13, 2007.   

 

(2) Equal Employment Opportunity - The following equal employment opportunity 
requirements apply to the underlying contract: 
 

(a) Race, Color, Religion, National Origin, Sex - In accordance with Title VII of the Civil 
Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 
5332, the Contractor agrees to comply with all applicable equal employment 
opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, "Office 
of Federal Contract Compliance Programs, Equal Employment Opportunity, 
Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement Executive Order 
No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 
11375, "Amending Executive Order 11246 Relating to Equal Employment 
Opportunity," 42 U.S.C. § 2000e note), and with any applicable Federal statutes, 
executive orders, regulations, and Federal policies that may in the future affect 
construction activities undertaken in the course of the Project.  The Contractor agrees 
to take affirmative action to ensure that applicants are employed, and that employees 
are treated during employment, without regard to their race, color, religion, national 
origin, sex, or age.  Such action shall include, but not be limited to, the following: 
employment, upgrading, demotion or transfer, recruitment or recruitment advertising, 
layoff or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. In addition, the Contractor agrees to comply with 
any implementing requirements FTA may issue. 

 
(b) Equal Employment Opportunity Requirements for Construction Activities.  For 
activities determined by the U.S. Department of Labor (U.S. DOL) to qualify as 
―construction,‖ the Contractor agrees to comply and assures the compliance of each 
subcontractor at any tier of the Project, with all applicable equal employment 
opportunity requirements of U.S. DOL regulations, "Office of Federal Contract 
Compliance Programs, Equal Employment Opportunity, Department of Labor," 
41 C.F.R. Parts 60 et seq., which implement Executive Order No. 11246, "Equal 
Employment Opportunity," as amended by Executive Order No. 11375, "Amending 
Executive Order No. 11246 Relating to Equal Employment Opportunity," 42 U.S.C. 
§ 2000(e) note, and also with any Federal laws, regulations, and directives affecting 
construction undertaken as part of the Project. 
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(3) Nondiscrimination on the Basis of Age – The Contractor agrees to comply with all 
applicable requirements of the Age Discrimination Act of 1975, as amended, 42 U.S.C. 
§§ 6101 et seq., and with implementing U.S. Health and Human Services regulations, 
―Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal 
Financial Assistance, 45 C.F.R. Part 90, which prohibit discrimination against individuals 
on the basis of age. 
 
The Age Discrimination in Employment Act (ADEA) 29 U.S.C. §§ 621 through 634 and 
with implementing U.S. Equal Employment Opportunity Commission (U.S. EEOC) 
regulations, ―Age Discrimination in Employment Act,‖ 29 C.F.R. Part 1625, which 
prohibits discrimination against individuals on the basis of age. 
 

(4) Nondiscrimination on the Basis of Sex - The Contractor agrees to comply with all 
applicable requirements of Title IX of the Education Amendments of 1972, as amended, 
20 U.S.C. §§ 1681 et seq., and with implementing U.S. DOT regulations, 
―Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving 
Federal Financial Assistance,‖ 49 C.F.R. Part 25, that prohibit discrimination on the 
basis of sex. 
 

(5) Access for Individuals with Disabilities - The Contractor agrees to comply with 
49 U.S.C. § 5301(d), which states the Federal policy that elderly individuals and 
individuals with disabilities have the same right as other individuals to use public 
transportation services and facilities, and that special efforts shall be made in planning 
and designing those services and facilities to implement transportation accessibility 
rights for elderly individuals and individuals with disabilities.  The Contractor also agrees 
to comply with all applicable provisions of section 504 of the Rehabilitation Act of 1973, 
as amended, with 29 U.S.C. § 794, which prohibits discrimination on the basis of 
disability; with the Americans with Disabilities Act of 1990 (ADA), as amended, 
42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and services be 
made available to individuals with disabilities; and with the Architectural Barriers Act 
of 1968, as amended, 42 U.S.C. §§ 4151 et seq., which requires that buildings and 
public accommodations be accessible to individuals with disabilities.  In addition, the 
Contractor agrees to comply with applicable Federal regulations and directives and any 
subsequent amendments thereto, except to the extent the Federal Government 
determines otherwise in writing, as follows: 

 

(1) U.S. DOT regulations ―Transportation Services for Individuals with Disabilities 
(ADA)‖ 49 C.F.R. Part 37; 

 

(2) U.S. DOT regulations ―Nondiscrimination on the Basis of Handicap in Programs 
and Activities Receiving or Benefiting from Federal Financial Assistance,‖ 49 
C.F.R. Part 27;  

 

(3) Joint U.S. Architectural and Transportation Barriers Compliance Board (U.S. 
ATBCB) U.S. DOT regulations, ―Americans with Disabilities (ADA) Accessibility 
Specifications for Transportation Vehicles,‖ 36 C.F.R. Part 1192 and 49 C.F. R. 
Part 38; 

 
(4) U.S. DOJ regulations ―Nondiscrimination on the Basis of Disability in State and 

Local Government Services,‖28 C.F.R. Part 35;  
 
(5) U.S. DOJ regulations ―Nondiscrimination on the Basis of Disability by Public 

Accommodations and in Commercial Facilities.‖ 28 C.F.R. Part 36;  
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(6) U.S. GSA regulations ―Accommodations for the Physically Handicapped,‖ 41 
C.F.R. Subpart 101-19; 

 
(7) U.S. Equal Employment Opportunity Commission, ―Regulations to Implement the 

Equal Employment Provisions of the Americans with Disabilities Act,‖ 29 C.F.R. 
Part 1630; 

 
(8) U.S. Federal Communications Commission regulations ―Telecommunications 

Relay Services and Related Customer Premises Equipment for the Hearing and 
Speech Disabled,‖ 49 C.F.R. Part 64, Subpart F;  

 

(9) U.S. Architectural and Transportation Barriers Compliance Board regulations, 
―Electronic and Information Technology Accessibility Standards.‖ 36 C.F.R. Part 
1194;  

 
(10) FTA regulations, "Transportation of Elderly and Handicapped Persons," 49 

C.F.R. part 609; and  
 
(11) Federal civil rights and nondiscrimination directives implementing the foregoing 

Federal laws and regulations, except to the extent the Federal Government 
determines otherwise in writing. 

    

(6) Access to Services for Persons with Limited English Proficiency. The 
Contractor agrees to comply with Executive Order No. 13166,"Improving Access to 
Services for Persons with Limited English Proficiency," 42 U.S.C. § 2000d-1 note, and 
U.S. DOT Notice, "DOT Policy Guidance Concerning Recipients‘ Responsibilities to 
Limited English Proficiency (LEP) Persons," 70 Fed. Reg. 74087, December 14, 2005, 
except to the extent that the Federal Government determines otherwise in writing. 

 

(7) Environmental Justice. The Contractor agrees to comply with the policies of 
Executive Order No. 12898, "Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations," 42 U.S.C. § 4321 note; and DOT 
Order 5610.2, ―Department of Transportation Actions To Address Environmental Justice 
in Minority Populations and Low-Income Populations,‖ 62 Fed. Reg. 18377 et seq., April 
15, 1997, except to the extent that the Federal Government determines otherwise in 
writing; and FTA Circular 4703.1, ―Environmental Justice Policy Guidance for Federal 
Transit Administration Recipients,‖, August 15, 2012, to the extent consistent with 
applicable Federal laws, regulations, and guidance. 

 

(8) Drug or Alcohol Abuse-Confidentiality and Other Civil Rights Protections.  To 
the extent applicable, the Contractor agrees to comply with the confidentiality and other 
civil rights protections of the Drug Abuse Office and Treatment Act of 1972, as 
amended, 21 U.S.C. §§ 1101 et seq., with the Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment and Rehabilitation Act of 1970, as amended, 
42 U.S.C. §§ 4541 et seq., and with the Public Health Service Act of 1912, as amended, 
42 U.S.C. §§ 290dd through 290dd-2, and any amendments thereto. 
 

(9) Other Nondiscrimination Laws. The Contractor agrees to comply with applicable 
provisions of other Federal laws and regulations, and follow applicable directives 
prohibiting discrimination, except to the extent that the Federal Government determines 
otherwise in writing. 
 

(10) The Contractor also agrees to include these requirements in each subcontract 
financed in whole or in part with Federal assistance provided by FTA, modified only if 
necessary to identify the affected parties. 
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9. Clean Air Act  
 

(a) The Contractor agrees to comply with all applicable standards, orders, or 
regulations issued pursuant to Section 306 of the Clean Air Act as amended, 42 U.S.C. 
§ 7606, and other applicable provisions of the Clean Air Act, as amended, 42 U.S.C. 
§§ 7401 through 7671q.  The Contractor agrees to report any violation to the Purchaser 
and understands and agrees that the Purchaser will, in turn, report each violation as 
required to assure notification to the State and/or FTA and the appropriate EPA 
Regional Office.  
 
(b) The Contractor also agrees to include these requirements in each subcontract 
exceeding $100,000 financed in whole or in part with Federal Assistance provided by 
FTA. 
 

10. Clean Water Act 
 

(a) The Contractor agrees to comply with all applicable standards, orders, or regulations 
issued pursuant to Section 508 of the Clean Water Act, as amended, 33 U.S.C. § 1368, 
and other applicable requirements of the Clean Water Act, as amended, 33 U.S.C. 
§§ 1251 through 1377, The Contractor agrees to report each violation as required to 
assure notification to FTA and the appropriate EPA Regional Office.   
 
(b) The Contractor also agrees to include these requirements in each subcontract 
exceeding $100,000 financed in whole or in part with Federal assistance provided by 
FTA.   

 

11. Environmental Protection  
 
The Contractor agrees to comply with all applicable requirements of the National 
Environmental Policy Act of 1969, as amended, (NEPA) 42 U.S.C. §§ 4321 through 
4335 (as restricted by 42 U.S. C. § 5159, if applicable); Executive Order No. 11514, as 
amended, ―Protection and Enhancement of Environmental Quality,‖ 42 U.S.C. § 4321 
note; FTA statutory requirements at 49 U.S.C. § 5324(b); U.S. Council on Environmental 
Quality regulations pertaining to compliance with NEPA, 40 C.F.R. Parts 1500 through 
1508; and joint FHWA FTA regulations, ―Environmental Impact and Related 
Procedures,‖ 23 C.F.R. Part 771 and 49 C.F.R. Part 622; and other applicable Federal 
environmental protection regulations that may be promulgated at a later date.  The 
Contractor agrees to comply with the applicable provisions of 23 U.S.C. § 139 pertaining 
to environmental procedures, and 23 U.S.C. § 326, pertaining to Purchaser‘s 
responsibility for categorical exclusions, in accordance with the provisions of joint 
FHWA/FTA final guidance, ―SAFETEA-LU Environmental Review Process (Public Law 
109-59),‖   71 Fed. Reg. 66576 et seq. November 15, 2006 and any applicable Federal 
directives that may be issued at a later date, except to the extent that FTA determines 
otherwise in writing. 

 

12. Energy Conservation 
 

The Contractor agrees to comply with mandatory standards and policies relating to 
energy efficiency that are contained in the state energy conservation plans issued in 
compliance with the Energy Policy and Conservation Act, 42 U.S.C. Sect. 6321 et seq. 
 

13. Recycled Products 
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The Recycled Products requirement applies to all contracts for items designated by the 
EPA, when the purchaser or contractor procures $10,000 or more of one of these items 
during the fiscal year, or has procured $10,000 or more of such items in the previous 
fiscal year, using Federal funds. New requirements for "recovered materials" will 
become effective May 1, 1996. These regulations apply to all procurement actions 
involving items designated by the EPA, where the procuring agency purchases $10,000 
or more of one of these items in a fiscal year, or when the cost of such items purchased 
during the previous fiscal year was $10,000.  These requirements flow down to all 
contractor and subcontractor tiers.  
 
To the extent possible the contractor agrees to comply with U. S. Environmental 
Protection Agency (U.S. EPA), ―Comprehensive Procurement Guidelines for Products 
Containing Recovered Materials,‖  40 CFR Part 247, which implements section 6002 of 
the Resource Conservation and Recovery Act (RCRA), as amended, 42 U.S.C. 6962. 
The contractor agrees to provide competitive preference for products and services that 
conserve natural resources, protect the environment and are energy efficient, except to 
the extent that the Federal Government determines otherwise in writing.  
These items include, but may not be limited too:  
 

Paper and paper products, excluding building and construction paper grades. 

Construction products: 
(a) Building insulation products, including the following items:  

(1) Loose-fill insulation, including but not limited to cellulose fiber, mineral fibers 
(fiberglass and rock wool), vermiculite, and perlite;  

(2) Blanket and batt insulation, including but not limited to mineral fibers (fiberglass 
and rock wool);  

(3) Board (sheathing, roof decking, wall panel) insulation, including but not limited to 
structural fiberboard and laminated paperboard products, perlite composite 
board, polyurethane, polyisocyanurate, polystyrene, phenolics, and composites; 
and  

(4) Spray-in-place insulation, including but not limited to foam-in- place polyurethane 
and polyisocyanurate, and spray-on cellulose.  

(b) Structural fiberboard and laminated paperboard products for applications other than 
building insulation, including building board, sheathing, shingle backer, sound 
deadening board, roof insulating board, insulating wallboard, acoustical and non-
acoustical ceiling tile, acoustical and non-acoustical lay-in panels, floor 
underlayments, and roof overlay (coverboard).  

(c) Cement and concrete, including concrete products such as pipe and block 
containing:  
(1) Coal fly ash;  
(2) Ground granulated blast furnace slag (GGBF);  
(3) Cenospheres; or  
(4) Silica fume from silicon and ferrosilicon metal production.  

(d) Carpet made from polyester fiber made from recovered materials for use in 
moderate-wear applications such as single-family housing and similar wear 
applications.  

(e) Floor tiles and patio blocks containing recovered rubber or plastic.  
(f) Shower and restroom dividers/partitions containing recovered plastic or steel.  
(g)  (1) Consolidated latex paint used for covering graffiti; and  

(2) Reprocessed latex paint used for interior and exterior architectural 
applications such as wallboard, ceilings, and trim; gutter boards; and 
concrete, stucco, masonry, wood, and metal surfaces.  

(h) Carpet cushion made from bonded polyurethane, jute, synthetic fibers, or rubber 
containing recovered materials.  

(i) Flowable fill containing coal fly ash and/or ferrous foundry sands.  
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(j) Railroad grade crossing surfaces made from cement and concrete containing fly 
ash, recovered rubber, recovered steel, recovered wood, or recovered plastic. 

(k) Modular threshold ramps containing recovered steel, rubber, or aluminum. 
(l) Nonpressure pipe containing recovered steel, plastic, or cement.  
(m) Roofing materials containing recovered steel, aluminum, fiber, rubber, plastic or 

plastic composites, or cement.  

Transportation products:  
(a) Traffic barricades and traffic cones used in controlling or restricting vehicular traffic.  
(b) Parking stops made from concrete or containing recovered plastic or rubber.  
(c) Channelizers containing recovered plastic or rubber. 
(d) Delineators containing recovered plastic, rubber, or steel.  
(e) Flexible delineators containing recovered plastic.  

Miscellaneous products: 
(a) Pallets containing recovered wood, plastic, or paperboard.  
(b) Sorbents containing recovered materials for use in oil and solvent clean-ups and as 

animal bedding. 
(c) Industrial drums containing recovered steel, plastic, or paper.  
(d) Awards and plaques containing recovered glass, wood, paper, or plastic.  
(e) Mats containing recovered rubber and/or plastic.  
(f) (1) Non-road signs containing recovered plastic or aluminum and road signs 

containing recovered  aluminum.  
    (2) Sign supports and posts containing recovered plastic or steel.  
(g) Manual-grade strapping containing recovered steel or plastic.  
(h) Bike racks containing recovered steel or plastic.  
(i) Blasting grit containing recovered steel, coal and metal slag, bottom ash, glass, 

plastic, fused alumina oxide, or walnut shells.  

Park and recreation products:  
(a) Playground surfaces and running tracks containing recovered rubber or plastic.  
(b) Plastic fencing containing recovered plastic for use in controlling snow or sand 

drifting and as a warning/safety barrier in construction or other applications.  
(c) Park benches and picnic tables containing recovered steel, aluminum, plastic, or 

concrete.  
(d) Playground equipment containing recovered plastic, steel, or aluminum.  

Landscaping products:  
(a) Hydraulic mulch products containing recovered paper or recovered wood used for 

hydroseeding and as an over-spray for straw mulch in landscaping, erosion control, 
and soil reclamation.  

(b) Compost made from yard trimmings, leaves, grass clippings, and/ or food waste for 
use in landscaping, seeding of grass or other plants on roadsides and 
embankments, as a nutritious mulch under trees and shrubs, and in erosion control 
and soil reclamation.  

(c) Garden and soaker hoses containing recovered plastic or rubber.  
(d) Lawn and garden edging containing recovered plastic or rubber.  
(e) Plastic lumber landscaping timbers and posts containing recovered materials.  

Non-paper office products:  
(a) Office recycling containers and office waste receptacles.  
(b) Plastic desktop accessories.  
(c) Toner cartridges.  
(d) Plastic-covered binders containing recovered plastic; chipboard and pressboard 

binders containing recovered paper; and solid plastic binders containing recovered 
plastic.  

(e) Plastic trash bags.  
(f) Printer ribbons. 
(g) Plastic envelopes.  
(h) Plastic clipboards containing recovered plastic.  
(i) Plastic file folders containing recovered plastic.  
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(j) Plastic clip portfolios containing recovered plastic.  
(k) Plastic presentation folders containing recovered plastic.  
(l) Office furniture containing recovered steel, aluminum, wood, agricultural fiber, or 

plastic.  
 

14. Cargo Preference 
 

46 U.S.C. 55305 and 46 CFR Part 381 impose cargo preference requirements in 
contracts and subcontracts in which equipment, materials or commodities may be 
transported by ocean vessel in carrying out the project.  If the Contractor has knowledge 
of or anticipates any equipment, materials or commodities that may be shipped by 
ocean vessel, the Contractor is obligated to inform the Owner, so that additional 
requirements and clauses may be attached to this Contract. 

 

15. Buy America 
 

The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, to the 
extent those regulations are consistent with SAFETEA-LU provisions, and subsequent 
amendments to those regulations that may be promulgated.  The Contractor also agrees 
to comply with FTA directives to the extent those directives are consistent with 
SAFETEA-LU provisions, except to the extent that FTA determines otherwise in writing.  
Buy America requirements state that Federal funds may not be obligated unless steel, 
iron, and manufactured products used in FTA-funded projects are produced in the United 
States, unless a waiver has been granted by FTA or the product is subject to a general 
waiver. General waiver requirements are listed in 49 CFR 661.7. Appendix A grants a 
general public interest waiver from the Buy America requirements that apply to 
microprocessors, computers, microcomputers, or software, or other such devices, which 
are used solely for the purpose of processing or storing data.  This general waiver does 
not extend to a product or device that merely contains a microprocessor or 
microcomputer and is not used solely for the purpose of processing or storing data.   
Small purchases (currently less than $100,000) made with capital, operating, or planning 
funds are also exempt from the Buy America requirements.   
 
The Buy America requirements flow down from FTA recipients and subrecipients to first 
tier contractors, who are responsible for ensuring that lower tier contractors and 
subcontractors are in compliance. 
 

Effective July 24, 1995 small purchases (under the $100,000 threshold) made with 

FTA funds will not be subject to the Buy America requirement.  The value of small 

purchases should be determined by using "contract price" and not "unit price".  
 

These regulations require, as a matter of responsiveness, that the Bidder or 

Contractor submit to the purchaser the appropriate Buy America certification 

(Attachment B or C) with all bids where FTA funds are provided, except those 

subject to a general waiver or less than $100,000.   

 

BIDS OR OFFERS THAT ARE SUBMITTED WITHOUT THE COMPLETED BUY 

AMERICA CERTIFICATION MUST BE REJECTED AS NONRESPONSIVE.  BIDDERS 

ARE ADVISED THAT SUBMISSION OF BOTH CERTIFICATIONS WITH THE BID IS 

ALSO CONSIDERED NONRESPONSIVE AND WILL RESULT IN REJECTION OF 

THE BID;  ONLY ONE CERTIFICATION (either B or C) SHALL BE SUBMITTED.  The 
certification requirement does not apply to lower tier subcontractors.  

 

16. Fly America 
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The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly America" Act) in 
accordance with the General Services Administration's regulations at 41 CFR Part 301-
10, which provide that recipients and subrecipients of Federal funds and their 
contractors are required to use U.S. Flag air carriers for U.S. Government-financed 
international air travel and transportation of their personal effects or property, to the 
extent such service is available, unless travel by foreign air carrier is a matter of 
necessity, as defined by the Fly America Act. The Contractor shall submit, if a foreign air 
carrier was used, an appropriate certification or memorandum adequately explaining 
why service by a U.S. flag air carrier was not available or why it was necessary to use a 
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly 
America requirements. The Contractor agrees to include the requirements of this 
section in all subcontracts that may involve international air transportation. 

 

17. Debarment and Suspensions 
 

This contract is a covered transaction for purposes of 2 CFR Part 1200, which adopts 
and supplements the provisions of U.S. Office of Management and Budget (U.S. OMB) 
―Guidelines to Agencies on Governmentwide Debarment and Suspension 
(Nonprocurement),‖ 2 CFR Part 180.  As such, the contractor is required to verify that 
none of the contractor, its principals, as defined at 2 CFR 180.995, or affiliates, as 
defined at 2 CFR 180.905, are excluded or disqualified as defined at 2 CFR 180.940, 
180.935 and 180.945.  
 
The contractor is required to comply with 2 CFR 180, Subpart C and must include the 
requirement to comply with 2 CFR 180, Subpart C in any lower tier covered transaction 
it enters into. 
 
By signing and submitting its bid or proposal, the bidder or proposer certifies as follows: 
 
The certification in this clause is a material representation of fact relied upon by the 

Procuring Agency.  If it is later determined that the bidder or proposer knowingly 

rendered an erroneous certification, in addition to remedies available to Procuring 

Agency, the Federal Government may pursue available remedies, including but not 
limited to suspension and/or debarment. The bidder or proposer agrees to comply with 
the requirements of 2 CFR 180, Subpart C while this offer is valid and throughout the 
period of any contract that may arise from this offer. The bidder or proposer further 
agrees to include a provision requiring such compliance in its lower tier covered 
transactions.  
 
The Procuring Agency agrees and assures that its third party contractors and lessees 
will review the ―Excluded Parties Listing System‖ at https://www.sam.gov  before 
entering into any subagreement, lease or third party contract.   
 
The Procuring Agency will be reviewing all third party contractors under the Excluded 
Parties Listing System at https://www.sam.gov  before entering into any contracts. 
 
 

The requisite Debarment and Suspension Certification is included as 

ATTACHMENT D (attach additional statement if necessary) and must be executed 

for contracts of $25,000 or more and prior to the award of the contract. 

 

18. Termination or Cancellation of Contract 
 
Termination or cancellation of the contract, in whole or in part, may be determined by the 
project if it is in the best interest of the project.  A notice of termination shall be delivered 
to the Contractor, specifying the extent to which performance of work under the contract is 

https://www.sam.gov/
https://www.sam.gov/
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terminated, and the date upon which such termination becomes effective.  The Contractor 
shall be paid for work that has been performed and completed up to the time of 
termination.  The Contractor shall promptly submit its termination claim to be paid.  A 30-
day notice of termination shall be required.  
 

19. Breach of Contract 
 

Breach or Default   If the Contractor refuses or fails to prosecute the work or any 
separable part, with the diligence that will insure its completion within the time specified 
in this contract or any extension or fails to complete the work within this time, or if the 
Contractor fails to comply with any other provisions of this contract, the Owner may 
terminate this contract for default. The Owner shall terminate by delivering to the 
Contractor a Notice of Termination specifying the nature of the default. In this event, the 
Owner may take over the work and compete it by contract or otherwise, and may take 
possession of and use any materials, appliances, and plant on the work site necessary 
for completing the work. The Contractor and its sureties shall be liable for any damage 
to the Owner resulting from the Contractor's refusal or failure to complete the work 
within specified time, whether or not the Contractor's right to proceed with the work is 
terminated. This liability includes any increased costs incurred by the Owner in 
completing the work. 
The Contractor's right to proceed shall not be terminated nor the Contractor charged 
with damages under this clause if- 
1. the delay in completing the work arises from unforeseeable causes beyond the 
control and without the fault or negligence of the Contractor. Examples of such causes 
include: acts of God, acts of the Owner, acts of another Contractor in the performance 
of a contract with the Owner, epidemics, quarantine restrictions, strikes, freight 
embargoes; and 
2. the Contractor, within [10] days from the beginning of any delay, notifies the Owner in 
writing of the causes of delay. If in the judgment of the Owner, the delay is excusable, 
the time for completing the work shall be extended. The judgment of the Owner shall be 
final and conclusive on the parties, but subject to appeal under the Disputes clauses. 
If, after termination of the Contractor's right to proceed, it is determined that the 
Contractor was not in default, or that the delay was excusable, the rights and obligations 
of the parties will be the same as if the termination had been issued for the convenience 
of the Owner. 
 
The Owner in its sole discretion may, in the case of breach of contract, allow the 
Contractor a specified period of time in which to correct the defect.  In such case, the 
notice of termination will state the time period in which the correction is permitted and 
other appropriate conditions. 
 
If Contractor fails to remedy to the project's satisfaction the breach or default or any of the 
terms, covenants, or conditions of this contract within twenty (20) days after written notice 
from the project setting forth the nature of said breach or default, the project shall have 
the right to terminate the Contract without any further obligation to Contractor. Any such 
termination for default shall not in any way operate to preclude the project from also 
pursuing all available remedies against Contractor and its sureties for said breach or 
default. 
 

20. Resolution of Disputes   
  

Disputes - Disputes arising in the performance of this Contract which are not resolved 
by agreement of the parties shall be decided in writing by the authorized representative 
of the project. This decision shall be final and conclusive unless within ten (10) days 
from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written 
appeal to the authorized representative of the project. In connection with any such 
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appeal, the Contractor shall be afforded an opportunity to be heard and to offer 
evidence in support of its position. The decision of the authorized representative of the 
project shall be binding upon the Contractor and the Contractor shall abide be the 
decision. 
 
Performance During Dispute - Unless otherwise directed by project, Contractor shall 
continue performance under this Contract while matters in dispute are being resolved. 

 
Claims for Damages - Should either party to the Contract suffer injury or damage to 
person or property because of any act or omission of the party or of any of his 
employees, agents or others for whose acts he is legally liable, a claim for damages 
therefor shall be made in writing to such other party within a reasonable time 
after the first observance of such injury of damage. 
 
Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes 
and other matters in question between the Owner and the Contractor arising out of or 
relating to this agreement or its breach will be decided by arbitration if the parties 
mutually agree, or in a court of competent jurisdiction within the State in which the 
Owner is located. 
 
Rights and Remedies - The duties and obligations imposed by the Contract Documents 
and the rights and remedies available thereunder shall be in addition to and not a 
limitation of any duties, obligations, rights and remedies otherwise imposed or available 
by law. No action or failure to act by the Owner, (Architect) or 
Contractor shall constitute a waiver of any right or duty afforded any of them under the 
Contract, nor shall any such action or failure to act constitute an approval of or 
acquiescence in any breach thereunder, except as may be specifically agreed in writing. 
 

21. Protest Procedures 
 
To ensure that protests are received and processed effectively the Purchaser shall  
provide written bid protest procedures upon request.  In all instances information 
regarding the protest shall be disclosed to the N.C. Department of Transportation 
(NCDoT).  All protest requests and decisions must be in writing.  A protester must 
exhaust all administrative remedies with the Purchaser before pursuing remedies 
through the NCDoT.  Reviews of protests by the NCDoT will be limited to the 
Purchaser‘s failure to have or follow its protest procedures, or its failure to review a 
complaint or protest. An appeal to the NCDoT must be received by the Department 
within three (3) working days of the date the protester knew or should have known of the 
violation.  An appeal to FTA must be received by the cognizant FTA regional or 
Headquarters Office within five (5) working days of the date the protester knew or 
should have known of the violation.  Violations of Federal law or regulation will be 
handled by the complaint process stated within that law or regulation.  Violations of 
State or local law or regulations will be under the jurisdiction of State or local authorities. 

 

22. Davis-Bacon Act  

 
Davis-Bacon Act, as amended, 40 U.S.C. §§ 3141 et seq., pursuant to FTA enabling 
legislation requiring compliance with the Davis-Bacon Act at 49 U.S.C. § 5333(a), and 
implementing U.S. DOL regulations, ―Labor Standards Provisions Applicable to 
Contracts Governing Federally Financed and Assisted Construction (also Labor 
Standards Provisions Applicable to Nonconstruction Contracts Subject to the Contract 
Work Hours and Safety Standards Act),‖ 29 C.F.R. Part 5; 
 
The Davis-Bacon and Copeland Acts are codified at 40 USC 3141, et seq. and 18 USC 
874.  The Acts apply to grantee construction contracts and subcontracts that ―at least 
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partly are financed by a loan or grant from the Federal Government.‖  40 USC 3145(a), 
29 CFR 5.2(h), 49 CFR 18.36(i)(5).  The Acts apply to any construction contract over 
$2,000.  40 USC 3142(a), 29 CFR 5.5(a).  ‗Construction,‘ for purposes of the Acts, 
includes ―actual construction, alteration and/or repair, including painting and decorating.‖  
29 CFR 5.5(a).  The requirements of both Acts are incorporated into a single clause 
(see 29 CFR 3.11) enumerated at 29 CFR 5.5(a) and reproduced below. 
 
Davis-Bacon and Copeland Anti-Kickback Acts 
(1) Minimum wages - (i) All laborers and mechanics employed or working upon the site 
of the work (or under the United States Housing Act of 1937 or under the Housing Act of 
1949 in the construction or development of the project), will be paid unconditionally and 
not less often than once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by regulations issued by the 
Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part hereof, regardless of any 
contractual relationship which may be alleged to exist between the contractor and such 
laborers and mechanics. 
  
Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (1)(iv) of this section; also, regular contributions made or costs incurred for 
more than a weekly period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are deemed to be constructively 
made or incurred during such weekly period.  Such laborers and mechanics shall be 
paid the appropriate wage rate and fringe benefits on the wage determination for the 
classification of work actually performed, without regard to skill, except as provided in 29 
CFR Part 5.5(a)(4).  Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the 
time actually worked therein: Provided, That the employer's payroll records accurately 
set forth the time spent in each classification in which work is performed.  The wage 
determination (including any additional classifications and wage rates conformed under 
paragraph (1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted 
at all times by the contractor and its subcontractors at the site of the work in a prominent 
and accessible place where it can be easily seen by the workers.  
 
(ii)(A) The contracting officer shall require that any class of laborers or mechanics, 
including helpers, which is not listed in the wage determination and which is to be 
employed under the contract shall be classified in conformance with the wage 
determination.  The contracting officer shall approve an additional classification and 
wage rate and fringe benefits therefore only when the following criteria have been met:  
 
 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be 
performed by the classification requested is not performed by a classification in the 
wage determination; and 
 
(2) The classification is utilized in the area by the construction industry; and  
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination; and  
 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails 
in the area in which the work is performed.  
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(B) If the contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the contracting officer agree on the classification 
and wage rate (including the amount designated for fringe benefits where appropriate), 
a report of the action taken shall be sent by the contracting officer to the Administrator 
of the Wage and Hour Division, Employment Standards Administration, U.S. 
Department of Labor, Washington, DC 20210.  The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary.  
 
(C) In the event the contractor, the laborers or mechanics to be employed in the 
classification or their representatives, and the contracting officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the contracting officer shall refer the questions, including 
the views of all interested parties and the recommendation of the contracting officer, to 
the Administrator for determination.  The Administrator, or an authorized representative, 
will issue a determination within 30 days of receipt and so advise the contracting officer 
or will notify the contracting officer within the 30-day period that additional time is 
necessary.  
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 
 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers 
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof.  
 
(iv) If the contractor does not make payments to a trustee or other third person, the 
contractor may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or 
program, Provided, That the Secretary of Labor has found, upon the written request of 
the contractor, that the applicable standards of the Davis-Bacon Act have been met.  
The Secretary of Labor may require the contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  
(v)(A) The contracting officer shall require that any class of laborers or mechanics which 
is not listed in the wage determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination.  The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefor only 
when the following criteria have been met: 
 
(1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 
 
(2) The classification is utilized in the area by the construction industry; and  
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination.  
 
(B) If the contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the contracting officer agree on the classification 
and wage rate (including the amount designated for fringe benefits where appropriate), 
a report of the action taken shall be sent by the contracting officer to the Administrator 
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of the Wage and Hour Division, Employment Standards Administration, Washington, DC 
20210.  The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise 
the contracting officer or will notify the contracting officer within the 30-day period that 
additional time is necessary. 
 
(C) In the event the contractor, the laborers or mechanics to be employed in the 
classification or their representatives, and the contracting officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the contracting officer shall refer the questions, including 
the views of all interested parties and the recommendation of the contracting officer, to 
the Administrator for determination.  The Administrator, or an authorized representative, 
will issue a determination with 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is 
necessary.  
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 
 
(2) Withholding - The [insert name of grantee] shall upon its own action or upon written 
request of an authorized representative of the Department of Labor withhold or cause to 
be withheld from the contractor under this contract or any other Federal contract with the 
same prime contractor, or any other federally-assisted contract subject to Davis-Bacon 
prevailing wage requirements, which is held by the same prime contractor, so much of 
the accrued payments or advances as may be considered necessary to pay laborers 
and mechanics, including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages required by the contract.  In 
the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work (or under the United States Housing 
Act of 1937 or under the Housing Act of 1949 in the construction or development of the 

project), all or part of the wages required by the contract, the [insert name of grantee] 
may, after written notice to the contractor, sponsor, applicant, or owner, take such action 
as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 
 
(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and preserved for a period of 
three years thereafter for all laborers and mechanics working at the site of the work (or 
under the United States Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the project).  Such records shall contain the name, 
address, and social security number of each such worker, his or her correct 
classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid.  Whenever the Secretary of 
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor 
shall maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and 
records which show the costs anticipated or the actual cost incurred in providing such 
benefits.  Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification 
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of trainee programs, the registration of the apprentices and trainees, and the ratios and 
wage rates prescribed in the applicable programs. 
 
(ii)(A) The contractor shall submit weekly for each week in which any contract work is 

performed a copy of all payrolls to the [insert name of grantee] for transmission to the 
Federal Transit Administration.  The payrolls submitted shall set out accurately and 
completely all of the information required to be maintained under section 5.5(a)(3)(i) of 
Regulations, 29 CFR part 5. This information may be submitted in any form desired.  
Optional Form WH-347 is available for this purpose and may be purchased from the 
Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S. 
Government Printing Office, Washington, DC 20402.  The prime contractor is 
responsible for the submission of copies of payrolls by all subcontractors.  
 
(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," 
signed by the contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify the following:  
(1) That the payroll for the payroll period contains the information required to be 
maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and that such 
information is correct and complete;  
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly wages 
earned, without rebate, either directly or indirectly, and that no deductions have been 
made either directly or indirectly from the full wages earned, other than permissible 
deductions as set forth in Regulations, 29 CFR part 3;  
 
(3) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work performed, as 
specified in the applicable wage determination incorporated into the contract.  
 
(C) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
"Statement of Compliance" required by paragraph (a)(3)(ii)(B) of this section.  
 
(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 
231 of title 31 of the United States Code.  
 
(iii) The contractor or subcontractor shall make the records required under paragraph 
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized 
representatives of the Federal Transit Administration or the Department of Labor, and 
shall permit such representatives to interview employees during working hours on the 
job.  If the contractor or subcontractor fails to submit the required records or to make 
them available, the Federal agency may, after written notice to the contractor, sponsor, 
applicant, or owner, take such action as may be necessary to cause the suspension of 
any further payment, advance, or guarantee of funds.  Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12.  
 
(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at 
less than the predetermined rate for the work they performed when they are employed 
pursuant to and individually registered in a bona fide apprenticeship program registered 
with the U.S. Department of Labor, Employment and Training Administration, Bureau of 
Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the 
Bureau, or if a person is employed in his or her first 90 days of probationary employment 
as an apprentice in such an apprenticeship program, who is not individually registered in 
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the program, but who has been certified by the Bureau of Apprenticeship and Training 
or a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice.  The allowable ratio of apprentices to journeymen on the 
job site in any craft classification shall not be greater than the ratio permitted to the 
contractor as to the entire work force under the registered program.  Any worker listed 
on a payroll at an apprentice wage rate, who is not registered or otherwise employed as 
stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed.  In addition, any 
apprentice performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed.  Where a contractor is performing 
construction on a project in a locality other than that in which its program is registered, 
the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) 
specified in the contractor's or subcontractor's registered program shall be observed.  
Every apprentice must be paid at not less than the rate specified in the registered 
program for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination. Apprentices shall 
be paid fringe benefits in accordance with the provisions of the apprenticeship program.  
If the apprenticeship program does not specify fringe benefits, apprentices must be paid 
the full amount of fringe benefits listed on the wage determination for the applicable 
classification.  If the Administrator of the Wage and Hour Division of the U.S. 
Department of Labor determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that determination.  In 
the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency 
recognized by the Bureau, withdraws approval of an apprenticeship program, the 
contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved.  
 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work 
at less than the predetermined rate for the work performed unless they are employed 
pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and 
Training Administration.  The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the Employment and Training 
Administration.  Every trainee must be paid at not less than the rate specified in the 
approved program for the trainee's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee program.  If the 
trainee program does not mention fringe benefits, trainees shall be paid the full amount 
of fringe benefits listed on the wage determination unless the Administrator of the Wage 
and Hour Division determines that there is an apprenticeship program associated with 
the corresponding journeyman wage rate on the wage determination which provides for 
less than full fringe benefits for apprentices.  Any employee listed on the payroll at a 
trainee rate who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage 
rate on the wage determination for the classification of work actually performed.  In 
addition, any trainee performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  In the event the Employment and 
Training Administration withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for 
the work performed until an acceptable program is approved.  
 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and 
journeymen under this part shall be in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 CFR part 30.  
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(5) Compliance with requirements of the Copeland ―Anti-Kickback‖ Act, as amended - 
The contractor shall comply with the requirements of 18 U.S.C. § 874  and 40 U.S.C. § 
3145, and implementing U.S. DOL regulations, ―Contractors and Subcontractors on 
Public Building or Public Work Financed in Whole or in part by Loans or Grants from the 
United States,‖ 29 C.F.R. Part 3, which are incorporated by reference in this contract. 
 
(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the 
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the 
Federal Transit Administration may by appropriate instructions require, and also a 
clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts.  The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.  
 
(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 
may be grounds for termination of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12.  
 
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 
5 are herein incorporated by reference in this contract.  
 
(9) Disputes concerning labor standards - Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this 
contract. Such disputes shall be resolved in accordance with the procedures of the 
Department of Labor set forth in 29 CFR parts 5, 6, and 7.  Disputes within the meaning 
of this clause include disputes between the contractor (or any of its subcontractors) and 
the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives.  
 
(10) Certification of eligibility - (i) By entering into this contract, the contractor certifies 
that neither it (nor he or she) nor any person or firm who has an interest in the 
contractor's firm is a person or firm ineligible to be awarded Government contracts by 
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for 
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1).  
 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001. 

 

23. Contract Work Hours and Safety Standards Act 

 
Contract Work Hours and Safety Standards Act, as amended, 40 U.S.C. §§ 3701 et 
seq., specifically, the wage and hour requirements of section 102 of that Act at 40 
U.S.C. § 3702, and implementing U.S. DOL regulations, ―Labor Standards Provisions 
Applicable to Contracts Governing Federally Financed and Assisted Construction (also 
Labor Standards Provisions Applicable to Nonconstruction Contracts Subject to the 
Contract Work Hours and Safety Standards Act),‖ 29 C.F.R. Part 5; and the safety 
requirements of section 107 of that Act at 40 U.S.C. § 3704, and implementing U.S. 
DOL regulations, ―Safety and Health Regulations for Construction,‖ 29 C.F.R. Part 1926. 
 
Pursuant to Section 102 (Overtime):  
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(These clauses are specifically mandated under DOL regulation 29 C.F.R. §5.5 and 
when preparing a construction contract in excess of $2,000 these clauses should be 
used in conjunction with the Davis-Bacon Act clauses as discussed previously.) 
 
(1) Overtime requirements - No contractor or subcontractor contracting for any part of 
the contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in 
which he or she is employed on such work to work in excess of forty hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of forty 
hours in such workweek. 
 
(2) Violation; liability for unpaid wages; liquidated damages - In the event of any violation 
of the clause set forth in paragraph (1) of this section the contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such 
contractor and subcontractor shall be liable to the United States for liquidated damages. 
Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth 
in paragraph (1) of this section, in the sum of $ 10 for each calendar day on which such 
individual was required or permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the clause set forth in 
paragraph (1) of this section. 
 
(3) Withholding for unpaid wages and liquidated damages - The Owner/grantee shall 
upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on 
account of work performed by the contractor or subcontractor under any such contract 
or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to the Contract Work Hours and Safety Standards 
Act, which is held by the same prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages 
and liquidated damages as provided in the clause set forth in paragraph (2) of this 
section. 
 
(4) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the 
clauses set forth in this section and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The prime contractor shall be responsible 
for compliance by any subcontractor or lower tier subcontractor with the clauses set 
forth in this section.  
 
(5) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and preserved for a period of 
three years thereafter for all laborers and mechanics working at the site of the work (or 
under the United States Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the project). Such records shall contain the name, 
address, and social security number of each such worker, his or her correct 
classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid. Whenever the Secretary of 
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor 
shall maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and 
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records which show the costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification 
of trainee programs, the registration of the apprentices and trainees, and the ratios and 
wage rates prescribed in the applicable programs. 

 
Section 107 (OSHA):  
Contract Work Hours and Safety Standards Act - (i) The Contractor agrees to comply 
with section 107 of the Contract Work Hours and Safety Standards Act, 40 U.S.C. 
section 3704, and applicable DOL regulations, "Safety and Health Regulations for 
Construction " 29 C.F.R. Part 1926. Among other things, the Contractor agrees that it 
will not require any laborer or mechanic to work in unsanitary, hazardous, or dangerous 
surroundings or working conditions. 
 

(ii)Subcontracts - The Contractor also agrees to include the requirements of this section 
in each subcontract. The term "subcontract" under this section is considered to refer to 
a person who agrees to perform any part of the labor or material requirements of a 
contract for construction, alteration or repair. A person who undertakes to perform a 
portion of a contract involving the furnishing of supplies or materials will be considered a 
"subcontractor" under this section if the work in question involves the performance of 
construction work and is to be performed: (1) directly on or near the construction site, or 
(2) by the employer for the specific project on a customized basis. Thus, a supplier of 
materials which will become an integral part of the construction is a "subcontractor" if 
the supplier fabricates or assembles the goods or materials in question specifically for 
the construction project and the work involved may be said to be construction activity. If 
the goods or materials in question are ordinarily sold to other customers from regular 
inventory, the supplier is not a "subcontractor." The requirements of this section do not 
apply to contracts or subcontracts for the purchase of supplies or materials or articles 
normally available on the open market. 

 

24. Project Labor Agreements (formerly Neutrality in Labor Relations) 

 
As a condition of contract award, the Owner may require a third party contractor or 
subcontractor to have an affiliation with a labor organization such as a project labor 
agreement, consistent with Executive Order No. 13502, ―Use of Project Labor 
Agreements [PLA] for Federal Construction Projects,‖ February 6, 2009, 41 U.S.C. ch. 
39, Refs & Annos., except as the Federal Government determines otherwise in writing.   
 

25. Geographic Preference 
 
Procurements shall be conducted in a manner that prohibits the use of statutorily or 
administratively imposed in-State or local geographical preferences in evaluation or 
award of bids or proposals, except where applicable Federal statutes expressly mandate 
or encourage geographic preference.  This does not preempt State licensing laws. 

 

26. No Federal Government Obligations to Third Parties 
 

(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any 
concurrence by the Federal Government in or approval of the solicitation or award of the 
underlying contract, absent the express written consent by the Federal Government, the 
Federal Government is not a party to this contract and shall not be subject to any 
obligations or liabilities to the Purchaser, Contractor, or any other party (whether or not a 
party to that contract) pertaining to any matter resulting from the underlying contract. 
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(2) The Contractor agrees to include the above clause in each subcontract financed in 
whole or in part with Federal assistance provided by FTA. It is further agreed that the 
clause shall not be modified, except to identify the subcontractor who will be subject to 
its provisions. 

 

27. False or Fraudulent Statements or Claims 
 
(1) The Contractor acknowledges that the provisions of the Program Fraud Civil 
Remedies Act of 1986, as amended, 31 U.S.C. §3801 et seq. and U.S. DOT 
regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its activities in 
connection with this Project.   Accordingly, upon execution of the underlying contract or 
agreement the Contractor certifies or affirms the truthfulness and accuracy of any 
statement it has made, it makes, it may make, or causes to be made, pertaining to the 
underlying contract or the FTA assisted project for which this contract work is being 
performed.  In addition to other penalties that may apply, the Contractor also 
acknowledges that if it makes a false, fictitious, or fraudulent claim, statement, 
submission, or certification to the Federal Government, the Federal Government 
reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 
1986, as amended, on the Contractor to the extent the Federal Government deems 
appropriate. 

 

(2) The Contractor also acknowledges that if it makes a false, fictitious, or fraudulent 
claim, statement, submission, certification, assurance or representation to the Federal 
Government or includes a false, fictitious, or fraudulent statement or representation in 
any agreement involving a project authorized under 49 U.S.C. chapter 53 or any other 
Federal statute, the Federal Government reserves the right to impose on the Contractor 
the penalties of 18 U.S.C. § 1001 or other applicable Federal statute to the extent the 
Federal Government deems appropriate. 

 

(3) The Contractor agrees to include the above two clauses in each subcontract 
financed in whole or in part with Federal assistance provided by FTA. It is further agreed 
that the clauses shall not be modified, except to identify the subcontractor who will be 
subject to the provisions. 

 
 

28. Exclusionary or Discriminatory Specifications or Requirements 

 
The Contractor agrees that it will comply with the requirements of 49 U.S.C. Sect. 
5325(h) by refraining from using any funds derived from FTA in performance of this 
Contract to support sub-contracts using exclusionary or discriminatory specifications or 
requirements. 
 

29. Access to Records and Reports 
 
The Contractor agrees to permit, and require its subcontractors to permit, the U.S. 
Secretary of Transportation, and the Comptroller General of the United States, and, to 
the extent appropriate, the State, or their authorized representatives, upon their request 
to inspect all Project work, materials, payrolls, and other data, and to audit the books, 
records, and accounts of the Contractor and its subcontractors pertaining to the Project, 
as required by 49 U.S.C. § 5325(g). 
 
Contractor also agrees, pursuant to 49 C.F.R. 633.17 to provide the FTA Administrator 
or his authorized representatives including any PMO Contractor access to Contractor‘s 
records and construction sites pertaining to a major capital project, defined at 49 U.S. D. 
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5302(a)1, which is receiving federal financial assistance through the programs 
described at 49 U.S.C. 5303, 5307, 5309, 5310, 5311, 5316, or 5317. 
 
The Contractor agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed.  
 
The Contractor agrees to maintain all books, records, accounts and reports required 
under this contract for a period of not less than three (3) years after that date of 
termination or expiration of this contract, except in the event of litigation or settlement of 
claims arising from the performance of this contract, in which case Cont5ractor agrees 
to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, 
or any of their duly authorized representatives have disposed of all such litigation, 
appeals, claims or exceptions related thereto.  Reference 49 C.F.R. 18.39 (i)(11). 

 
The State of North Carolina, Office of the State Auditor, now requires that all records 
now be retained for five (5) years after that date of termination or expiration of this 
contract, except in the event of litigation or settlement of claims arising from the 
performance of this contract, in which case Contractor agrees to maintain same until the 
Purchaser, the FTA Administrator, the Comptroller General, or any of their duly 
authorized representatives have disposed of all such litigation, appeals, claims or 
exceptions related thereto. http://www.records.ncdcr.gov/local/publicTransporationSystems_2006.pdf 

 

30. Metric System 
 
To the extent required by U.S. DOT or FTA, the Contractor agrees to use the metric 
system of measurement in its Contract activities as may be required by 49 U.S.C. Sect. 
205a et seq.; Executive Order No. 12770, "Metric Usage in Federal Government 
Programs," 15 U.S.C. Sect. 205a; and other regulations, guidelines and policies issued 
by U.S. DOT or FTA.  To the extent practicable and feasible, the Contractor agrees to 
accept products and services with dimensions expressed in the metric system of 
measurement.  
 

31. Seismic Safety 
 

The contractor agrees that any new building or addition to an existing building will be 
designed and constructed in accordance with the Earthquake Hazards Reduction Act 
of 1977, as amended, 42 U.S.C. §§ 7701 et seq., with Executive Order No. 12699, 
"Seismic Safety of Federal and Federally-Assisted or Regulated New Building 
Construction," 42 U.S.C. § 7704 note, and with U.S. DOT regulations, ―Seismic Safety,‖ 
49 C.F.R. Part 41, specifically, 49 C.F.R. § 41.117.  The contractor also agrees to 
ensure that all work performed under this contract including work performed by a 
subcontractor is in compliance with the standards required by the Seismic Safety 
Regulations and the certification of compliance issued on the project. 

 

32. Liquidated Damages  
 

Liquidated damages are a specific sum (or a sum readily determinable) of money 
stipulated by the contracting parties as the amount to be recovered for each day of 
delay in delivery of the product; typically, the actual damage amount is unknown or 
difficult to estimate and is liquidated by the mutual agreement to the rate. 

 
Any liquidated damages recovered shall be credited to the Project account involved 
unless the Federal Government permits otherwise. 

 

33. Bonding 
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Contractors and subcontractors agree to comply with the bid guarantee, performance, 
and payment bonding provisions of 49 C.F.R. Sect. 18.36(h) or 49 C.F.R. Sect. 
19.48(c), as applicable and with any guidance FTA may issue. 
 

For construction or facility improvement contracts or subcontracts exceeding $100,000, 
FTA may accept the bonding policy and requirements of the State of North Carolina  
provided that they meet the minimum requirements for construction contracts as follows: 
 
Bid Bond Requirements 

 

(a) Bid Security 

A Bid Bond must be issued by a fully qualified surety company acceptable to the 
Owner and in compliance with the bonding requirements for the State of North 
Carolina and listed as a company currently authorized under 31 CFR Part 223 as 
possessing a Certificate of Authority as described thereunder.  

 
(b)  Rights Reserved 

In submitting this Bid, it is understood and agreed by bidder that the right is 
reserved by the Owner to reject any and all bids, or part of any bid, and it is 
agreed that the Bid may not be withdrawn for a period of [ninety (90)] days 
subsequent to the opening of bids, without the written consent of the Owner. 
 
It is also understood and agreed that if the undersigned bidder should withdraw 
any part or all of his bid within [ninety (90)] days after the bid opening without the 
written consent of the Owner, shall refuse or be unable to enter into this 
Contract, as provided above, or refuse or be unable to furnish adequate and 
acceptable Performance Bonds and Labor and Material Payments Bonds, as 
provided above, or refuse or be unable to furnish adequate and acceptable 
insurance, as provided above, he shall forfeit his bid security to the extent of the 
Owner‘s damages occasioned by such withdrawal, or refusal, or inability to enter 
into an agreement, or provide adequate security therefor. 

 

It is further understood and agreed that to the extent the defaulting bidder's Bid 
Bond, Certified Check, Cashier's Check, Treasurer's Check, and/or Official Bank 
Check (excluding any income generated thereby which has been retained by the 
Owner as provided in [Item x "Bid Security" of the Instructions to Bidders]) shall 
prove inadequate to fully recompense the Owner for the damages occasioned by 
default, then the undersigned bidder agrees to indemnify the Owner and pay 
over to the Owner the difference between the bid security and Owner's total 
damages, so as to make Owner whole. 

 

The undersigned understands that any material alteration of any of the above or 
any of the material contained on this form, other than that requested, will render 
the bid unresponsive. 
 

Performance and Payment Bonding Requirements  

The Contractor shall be required to obtain performance and payment bonds as follows: 

(a)  Performance bonds 

1. The penal amount of performance bonds shall be 100 percent of the original 
contract price, unless the Owner determines that a lesser amount would be 
adequate for the protection of the Owner. 

 

2. The Owner may require additional performance bond protection when a 
contract price is increased. The increase in protection shall generally equal 100 
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percent of the increase in contract price. The Owner may secure additional 
protection by directing the Contractor to increase the penal amount of the 
existing bond or to obtain an additional bond. 

 
(b)  Payment bonds 

1. The penal amount of the payment bonds shall equal: 

(i) Fifty percent of the contract price if the contract price is not more than 
$1million. 
(ii) Forty percent of the contract price if the contract price is more than $1 
million but not more than $5 million; or 
(iii) Two and one half million if the contract price is more than $5 million. 

2. If the original contract price is $5 million or less, the Owner may require 
additional protection as required by subparagraph 1 if the contract price is 
increased. 

 
Warranty of the Work and Maintenance Bonds  

1. The Contractor warrants to the Owner, the Architect and/or Engineer that all 
materials and equipment furnished under this Contract will be of highest quality 
and new unless otherwise specified by the Owner, free from faults and defects 
and in conformance with the Contract Documents. All work not so conforming to 
these standards shall be considered defective. If required by the [Project 
Manager], the Contractor shall furnish satisfactory evidence as to the kind and 
quality of materials and equipment. 

 

2.  The Work furnished must be of first quality and the workmanship must be the 
best obtainable in the various trades. The Work must be of safe, substantial and 
durable construction in all respects. The Contractor hereby guarantees the Work 
against defective materials or faulty workmanship for a minimum period of one 
(1) year after Final Payment by the Owner and shall replace or repair any 
defective materials or equipment or faulty workmanship during the period of the 
guarantee at no cost to the Owner. As additional security for these guarantees, 
the Contractor shall, prior to the release of Final Payment [as provided in Item X 
below], furnish separate Maintenance (or Guarantee) Bonds in form acceptable 
to the Owner written by the same corporate surety that provides the 
Performance Bond and Labor and Material Payment Bond for this Contract. 
These bonds shall secure the Contractor's obligation to replace or repair 
defective materials and faulty workmanship for a minimum period of one (1) year 
after Final Payment and shall be written in an amount equal to ONE HUNDRED 
PERCENT (100%) of the CONTRACT SUM, as adjusted (if at all).  

 

34. State and Local Disclaimer  

 

The uses of many of the suggested clauses are not governed by Federal law, but are 
significantly affected by State law. The language of the suggested clauses may need to 
be modified depending on state law, and that before the suggested clauses are used in 
the grantees procurement documents, the grantees should consult with their local 
attorney.  

 

35. Incorporation of Federal Transit Administration (FTA) Terms 

 

The preceding provisions include, in part, certain Standard Terms and Conditions 
required by DOT, whether or not expressly set forth in the preceding contract provisions. 
All contractual provisions required by DOT, as set forth in FTA Circular 4220.1F, dated 
November 1, 2008, and are hereby incorporated by reference. Anything to the contrary 
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herein notwithstanding, all FTA mandated terms shall be deemed to control in the event 
of a conflict with other provisions contained in this Agreement. The Contractor shall not 
perform any act, fail to perform any act, or refuse to comply with any (name of grantee) 
requests which would cause (name of grantee) to be in violation of the FTA terms and 
conditions.  

 

36. Hold Harmless 
 

Except as prohibited or otherwise limited by State law, the Contractor agrees to 
indemnify, save, and hold harmless the Purchaser/Owner of this Purchase Contract and 
its officers, agents, and employees acting within the scope of their official duties against 
any liability, including all claims, losses, costs and expenses accruing or resulting to any 
other person, firm, or corporation furnishing or supplying work, services, materials, or 
supplies in connection with the performance of this contract, and from any and all claims 
and losses accruing or resulting to any person, firm, or corporation that may be injured 
or damaged by the contractor or subcontractor in the performance of this contract and 
that are attributable to the negligence or intentionally tortuous acts of the contractor.  

 

The Contractor represents and warrants that it shall make no claim of any kind or nature 
against the Purchaser or it‘s agents who are involved in the delivery or processing of 
contractor goods to the Purchaser.  The representation and warranty in the preceding 
sentence shall survive the termination or expiration of this contract. 

 

37.  Safe Operation of Motor Vehicles 
 

a. Seat Belt Use.  
 
Pursuant to Executive Order No. 13043, April 16, 1997, 23 U. S. C. § 402, the 
Contractor is encouraged to adopt and promote on-the-job seat belt use policies and 
programs for its employees and other personnel that operate company-owned, rented, 
or personally-operated vehicles and include this provision in any third party 
subcontracts, leases or similar documents in connection with this project. 
 

 b. Distracted Driving, Including Texting While Driving. 
  

Consistent with Executive Order No. 13513, ―Federal Leadership on Reducing Text 
Messaging While Driving,‖ October 1, 2009, 23 U.S.C. Section 402 note, and DOT 
Order 3902.10, ―Text Messaging While Driving,‖ December 30, 2009, FTA encourages 
each third party contractor to promote policies and initiatives for its employees and other 
personnel that adopt and promote safety policies to decrease crashes by distracted 
drivers, including policies to ban text messaging while driving, and to include this 
provision in any third party subcontract leases or similar documents in connection with 
this project.  

 
c.  Safety. The Contractor is encouraged to:  
 
 (a)  Adopt and enforce workplace safety policies to decrease crashes caused by 

distracted drivers including policies to ban text messaging while driving—  
 
 Company-owned or rented vehicles; Privately-owned vehicles when on official 
 Project related business or when performing any work for or on behalf of the 
 Project; or any vehicle, on or off duty, and using an electronic device.  
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 (b)  Education, awareness, and other outreach to employees about the safety risks 
associated with texting while driving. 

d.  Definitions 

 (1) ―Driving‖ means operating a motor vehicle on a roadway, including while 
temporarily stationary because of traffic, a traffic light, stop sign, or otherwise. 
―Driving‖ does not include being in your vehicle (with or without the motor 
running) in a location off the roadway where it is safe and legal to remain 
stationary.  

 
 
 (2) ―Text Messaging‖ means reading from or entering data into any handheld or 

other electronic device, including for the purpose of short message service 
texting, e-mailing, instant messaging, obtaining navigational information, or 
engaging in any other form of electronic data retrieval or electronic data 
communication. The term does not include the use of a cell phone or other 
electronic device for the limited purpose of entering a telephone number to make 
an outgoing call or answer an incoming call, unless the practice is prohibited by 
State or local law.  

 

 

38. National Intelligent Transportation Systems Architecture and Standards   
 

To the extent applicable, the Contractor agrees to conform to the National Intelligent 
Transportation Systems (ITS) Architecture and Standards as required by SAFETEA-LU § 
5307(c), 23 U.S.C. § 512 note, and follow the provisions of FTA Notice, ―FTA National ITS 
Architecture Policy on Transit Projects,‖ 66 Fed. Reg. 1455 et seq., January 8, 2001, and 
any other implementing directives FTA may issue at a later date, except to the extent FTA 
determines otherwise in writing. (applicable to ITS projects) 

 
39. North Carolina State Ethic’s Requirement 

 
Pursuant to Governor Perdue‘s Executive Order # 24, this section should be included in 
the terms and conditions of all contracts let by the Governor‘s Cabinet Agencies and the 
Office of the Governor:  
 

1)   ―By Executive Order 24, issued by Governor Perdue, and N.C. G.S.§ 133-32, it 
is unlawful for any vendor or contractor ( i.e. architect, bidder, contractor, 
construction manager, design professional, engineer, landlord, offeror, seller, 
subcontractor, supplier, or vendor), to make gifts or to give favors to any State 
employee of the Governor‘s Cabinet Agencies (i.e., Administration, Commerce, 
Correction, Crime Control and Public Safety, Cultural Resources, Environment 
and Natural Resources, Health and Human Services, Juvenile Justice and 
Delinquency Prevention, Revenue, Transportation, and the Office of the 
Governor).  This prohibition covers those vendors and contractors who:  

 
(1) have a contract with a governmental agency; or  
(2) have performed under such a contract within the past year; or  
(3) anticipate bidding on such a contract in the future. 

 
For additional information regarding the specific requirements and exemptions, vendors 
and contractors are encouraged to review Executive Order 24 and G.S. Sec. 133-32. 

 
Executive Order 24 also encouraged and invited other State Agencies to implement the 
requirements and prohibitions of the Executive Order to their agencies.  Vendors and 
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contractors should contact other State Agencies to determine if those agencies have 
adopted Executive Order 24.‖ 

 
To be added near the signature portion of all contracts let by the Governor‘s Cabinet 
Agencies and the Office of the Governor: 

 
―N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any 
State Employee of any gift from anyone with a contract with the State, or from any 
person seeking to do business with the State.  By execution of any response in this 
procurement, you attest, for your entire organization and its employees or agents, that 
you are not aware that any such gift has been offered, accepted, or promised by any 
employees of your organization.‖ 

 

40. Sensitive Security Information 

 
Each third party contractor must protect, and take measures to ensure that its 
subcontractors at each tier protect, ―sensitive security information‖ made available 
during the administration of a third party contract or subcontract to ensure compliance 
with 49 U.S.C. Section 40119(b) and implementing DOT regulations, ―Protection of 
Sensitive Security Information,‖ 49 CFR Part 15, and with 49 U.S.C. Section 114(r) and 
implementing Department of Homeland Security regulations, ―Protection of Sensitive 
Security Information,‖ 49 CFR Part 1520.  
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ATTACHMENT D 
 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,  
INELIGIBILITY and VOLUNTARY EXCLUSION 

LOWER TIER COVERED TRANSACTION 
 

(To be submitted with all bids exceeding $25,000.) 
 
(1) The prospective lower tier participant (Bidder/Contractor) certifies, by submission of this bid 

or proposal, that neither it nor its principals is presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from participation in this transaction 
by any Federal department or agency.  

 
(2) The prospective Bidder/Contractor also certifies by submission of this bid or proposal that all 

subcontractors and suppliers (this requirement flows down to all subcontracts at all levels) 
are not presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any Federal department or 
agency. 

 
(3) Where the prospective lower tier participant (Bidder/Contractor) is unable to certify to any of 

the statements in this certification, such prospective participant shall attach an explanation 
to this bid or proposal.  

 
 
The lower tier participant (Bidder/Contractor),      , certifies or affirms 
the truthfulness and accuracy of this statement of its certification and disclosure, if any.  
 
 
        DATE                                                  
 
        SIGNATURE                                        
 
        COMPANY                                   
 
        NAME        
 
        TITLE                                                  
 
 
State of                                      
 
County of                                  
 
Subscribed and sworn to before me this        day of                     , 20       . 
 
 
        Notary Public                                        
 
        My Appointment Expires                      
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